"LY0-p0 9Iny asnoH Buuesjn 03 uonisoddo yym sioje|sibal ajeys Buporuoo Jo suonuayul Buoss passaidxa )si| sy} uo uosiad Aiong

«Aed o3 pepuajui

IM ‘ellinselen

JOABU JBY] JBIIM-YD8YD By} O} [eioouad og AJuo [[IM Pue - 8U0AI9AS 1S09 [im ) ‘sassed ainy siy} | "9Z Ainp Uo jjeyaq
ino pue §,309]1004045 uo BulfjiIse] We puR uMoIg UoY B ZINYIS oje( pPalorIUo Apealie aary |, 9Ny sasoddo £jBuong

¥66Y-285-809 HLYVENIOIH givd

dNOYD JOO0d HLUVENIOIH

IM ‘9ssoin en

& Ubnouyy seob s1y3 Ji }S00 UOI3D9]]02 ¥O9YD PINOM yonw MoH, :a|ny sasoddo A|Buong

0511-v8.-809 STLVO NNV IHNWIr

TVOILdO FHONHSY

IM ‘euooyy

«'S13 se
S18WO}SND N0 0} [B/21BUSY S1 WeYSAS Jussing syl "feonoeid oq Jou pjnom suopezuoyine Bunlen,, ainy sesoddo A|Buong

€480-2€8-G1L Q131dAVd AUVD

(swieg opsejued) HNI ‘q13i4avd

: IM “enbosip
: A
. rode Kayy Kem ayy jjom os yiom sBury) ¢ Buiuaddey doey siyy seop Auypp, :ony sesoddo AjBuong ££09-1£9-809 ANYIAHS VSSIMEW |(3Unodsig Jejiod) 971 “09 NOINY
IM ‘Hojeg
siny sesoddo Abuong 9916-29€-809 Z11OHONE NVQ SINV1 ANOWVId
1M ‘oxert edpy

4, 988D §,309]|004gA5 djay 03 J0BJUOD | UED OYAA, :9InYy sesoddo KBuong

8Z-vee-giL S1009 WIL

SIASRIdYILNT SSTTMY 14

L08Y0 yoee uo saunjeubls jeb o) jeonoead JoN,, iejny sesoddo AjBuong

IM ‘essoi) e

¥1.0-18.-809 FIHLVOOW QVHO

(essouge-dg) ONI ‘JIHLYION

LJstoiepsiBol o3 Yy3im J10BIUOD 8XeW ||| 38Q NOL,, :9iny sesoddo AjBuong 8L05-726-809 V130d SMHD | (swies ozmw_u@m%vm%_m_._uﬂmx-cm 4
‘ ‘ . IM ‘epedg
«ipo3o8]joo Buiyiou 386 ‘eousiiadxe Aw uj ‘siejle| puewead,, .iSMH0oyo Bunie) dojs o) saey pinom |, ojny sesoddo £jBuosg 1212-692-809 SNZLNYIN AT3) 13MAVIN S.ANNIA
IM ‘Jouedng
. S131 Aem ay; $n 104 [jam SHIOM 198J100IGAD "poob ag jou pinom sy, :oiny sesoddo AjBuong 0852-265-51Z YO0LS QIAVa SNIINNOOSId v THoa
. UISUODSIM Ul SUORD8]|00 %29YD IM ‘ejilnajield
21U0329]0 JO PUD BY} 8q [IIM SIYL "} OP JUOM | PIOaYD yoee uo suoneziioyine 36 o} 3gN4IM 1. :oiny sesoddo £jBuong €VE2-8P€-809 NVINIH WOL SLIAMUVINYALNS SHMIIa
IM ‘9885040 BT
+ PaAjoaut auohue soj pooB jou 81 sy, 9|ny sesoddo AjBuong 0996-782-809 HOVINZ Tuva NIHOLIM ANLNAOD
. . IM ‘Yewo}
o UosIpey ul Bugesw je dn sty Bulig [IA P L/L UO UOHBIDOSSY ,SI90019 .m_>> y3im Bunesy,, :e|ny sesoddo Ajbuosyg CC£5-216-809 ONOHS Fonud 13MHVNN3dNS .SAvLiSNaNg
«4SM08Yo Bunjey doys o3 pesoddns em aly,, 2SIyl Bujop sdasy oup,, 9iny sesoddo AjBuong \PZP-692-809 GTONYY AN ONIMOL .w_%u_wﬂ_m%wm S.dTONYY
.« Saunjeubis 1ob o} jeonoeid aq jou pInoAL, :eny sesoddo AjBuong 8516-216-292 NOST3N INAVM WDMB %MMMMH.<&
g 1M “ioBueg
«H09Yo Kioas uo saunjeubis Job o3 swp aaey juoq, 9iny sasoddo AjBuong 6702-987-809 VIAAOE VLIUZS0Y VI SNISNVH
L1198[100IgAD INOYJIM OpP P,aM JBYM MOUY J,U0P |, . PeID3J0Id Apealje IM ‘Aqisep
042 SI9IIMNDOUD BYL,, , WOL) SO Y] J08]|0D OF JUBM 9M OUM J9A0 [0J3U0D aARY Apealie oM, (ainy sesoddo AjBuosg ¥81E-v£9-809 NNLYO4 ADOHd dO~00 ANINNOD ONVYILYVYIH
1M “19JeMalium

JuieBe 3 op Im | pue ‘L00Z Ul JiBYaq $,3991]0040AD uo S1ayal Juss |, :ajny sesoddo AjBuong

§098-€LV-Z92 AT MY ALLIE

ONI “09 10 AFTMVYA

. -SUOREJaJ JAWOISND Jo84e PINOM SIy) pue ‘suoiezioyne 396 03 swiy ey} ploje Jouued, :ainy sesoddo ABuosg

1M ‘elline]leg

GLEEC-PZY-809 NOSUIATS ATIIHS

ONI “09 IO SIOONVYd

# 'Hd/NOSY3d LOVLINOD

SLINIWWOD

NOLLYYOJd™0OD

Lv0-¥0 3 1NH ISNOHONIEVITO OL

el L

NOILISOddO




"Ly0-p0 8Ny asnoH Bunes|) 03 uonisoddo yyim siojeisifa) sjeys Bunoeuod Jo suonualul Buosys passaldxa 3sif siyy uo uosiad Along

o uonisoddo Aw 99j0A 0} Buligay oy} puale pinoeo | ysim | "ainy pesodoid siyj jo alnsesidsip
Aw Buissosdxe suoyd pue ewo Aq yjoq saapejuasasdad [e1oAes pejorjued Apealje aaey |, :ajny sesoddo AjBuong

1M ,m,mmo&o e

2979-28.-809 INYIZE QUVHOIM

AlddNS OLNY GILINN

. 8S8uIsSng Jno
Jo§ [eonoeid aq Jou pInom ainy SIy} Jo S}oaye oyl "siojesiBal ylim jorjuoO axew im Ajejuyep |, :ejny sasoddo AjBuong

IM ‘9e7 np puo

0208-126-026 INIMNLNIA NHOM

'dd0D O YONNOD .0

J~uonisoddo Jno Buissasdxe uBLIBYD 96JJIWLILLOD B [IRWS 0} Spudlul, :ojny sesoddo AjBuoijg

IM ‘@ss049 e

¥Zv1i-68.-809 NNVINAS FINNOD

"ONI ‘SNITTIND

« uonisoddo uj s1ojeisibs] 19LJUOD [IM JURIUNODOR INQO "MOU 381X Aoy}
se §091A198 oy3 yym Addey Alsa ate app "3991100404D YiIM pieoge salols stowt Buibuiig a1,9p, ojny sesoddo AjBuong

‘030 ‘YeuosN ‘eyseUS ‘USONUSO

000€-602-026 CQOITPN JHAOr

LUVIN-O

« Bulunsuos-awyy A1ea aq pinom o9y A1oas uo suopezioyine Bupjen,, :9Iny sesoddo A|Bucng

I ‘aJowjuuay

L12€-228-809 LSIRIHO RIVHS

d0-00 AddNS SNOZIMOH MEN

. Sd03eys1Be) Bupnoejuoo s juejunoooe A, :9jny sasoddo AjBuong

1M ‘o' np puoy

001£-95.-809 WOULSOUHE VLUVIN

¥LD "INOD ® TALOH LSIMAIN

-auofians Josye o} Bujob S| st ey sesoddo AjBuol Im “topiedng
" 19849 03 BUIOD 81 StuL. el IPucss 9298-76€-6LL QTOHOS AIOIA | SHINVI1D HOINIdNS IV
IM ‘9ljinsauep
. : A
o uonisoddo Aw Buissasdxa JojeisiBoj e pajiewes Apeasje |, :ojny sesoddo AjBuosg 6511752-809 GNVIMEN IGI3H SLUVIN MDIND SNOM

L ¥0-¥0 3 1NH ISNOHONIEVYITO OL NOILISOddO




State of Wisconsin
Department of Financial Institutions

Jim Doyle, Governor Lorrie Keating Heinemann, Secretary

Testimony of

Michael J. Mach
Administrator
Division of Banking

on
Clearing House Rule 04-41

Chairman Schlutz and members of the committee, thank for the opportunity to testify on Clearing
House Rule 04-41, relating to oppressive and deceptive practices by collection agencies.

The purpose of the rule is to ensure that there is a level playing field for the collection agencies
licensed by the department and that consumers receive the protection that they are already entitled to.

Now is a good time to state what the rule does not do. The rule does not impose any new rezluirements
on anyone.

First I will touch on the issue of a leveling playing field and the events that lead us here today.

Several years ago we were approached by several collection agencies with a concern that they were
being disadvantaged because one or more other collection agencies engaged in the business of
collecting nonsufficient fund checks (“NSF”) were also collecting an NSF fee without obtaining proper
authorization. The agencies that were not obtaining authorization were marketing that as a benefit to
their clients. :

RO AN AL C ORI

To address this issue we issued written guidance to all collection agencies on October 12, 2001. That
guidance stated our position on this matter and reflects what is contained in the proposed rules.

We were challenged on our guidance by one of the agencies that was advising its clients that written
authorization was not required and the matter went to circuit court for review. We actually lost that
case. The court determined that the guidance that we issued had the attributes of an administrative rule
and was not properly promulgated. Although we lost the case, the court did comment on the content of
the guidance. :

I'would like to direct you to various pages of the transcript from the hearing. On page 16 the court
states, “Plaintiff makes a variety of assertions about why a rule that encompassed the content of the
letter would be invalid, and I simply do not find them to be persuasive”. The court then goes through
various issues one by one and supports our position on each issue. I will not go through those
separately here, but I have provided you with pages 15 through 19 of the transcript.

DIVISIOII 0; Banﬁmg

Mail: PO Box 7876 Madison, W1 53707-7876 Courier: 345 W. Washington Ave. 4™ Floor Madison, W1 53703
Voice: (608) 261-7578 Fax: (608) 267-6889 TTY: (608) 266-8818 Internet: www.wdfi.org



State of Wisconsin
Department of Financial Institutions

Scott McCallum, Governor John F. Kundert, Secretary

October 12, 2001

TO THE COLLECTION AGENCY ADDRESSED:

The purpose of this letter is to set forth the Division of Banking’s (“Division”) position on the collection of
returned check fees by an Automated Clearing House (“ACH”) transaction or a bank draft.

Section 404.401(1), Wis. Stats., indicates that a bank may charge a properly payable item against the account of
a customer. It also indicates that an item is properly payable if it is authorized by the customer and is in
accordance with any agreement between the customer and the bank.

Because a bank may only charge a customer’s account for a returned check fee if the fee is authorized by the
customer, a collection agency or creditor attempting to collect a returned check fee must, necessarily, also have the
authorization of the customer. A collection agency that attempts to collect an unauthorized fee is violating Rule
DFI-Bkg 74.14(11), which provides that a licensee shall not engage i any deceptive or oppressive practices,
including claiming or attempting to threaten to enforce a right with a knowledge or reason to know that the right

- does not exist. «

Collecting a returned check fee through the use of an ACH transaction without the proper authorization from the
customer would be a violation of Section 404.401(1), Wis. Stats., and Rule DFI-Bkg 74.14(11). It is the Division’s
position that, with respect to the collection of fees by an ACH transaction, notification does not equate
authorization and that the posting of a sign at the merchant’s place of business does not satisfy the requirement
of obtaining a customer’s authorization. Acceptable authorization must, at a minimum, comply with National
Automated Clearing House Association (“NACHA”) rules. Also, the collection agency or creditor initiating the
ACH transaction must be able to document that they have such an authorization.

Collecting a returned check fee through the use of an unauthorized paper draft would violate Sections 404.401(1),
403.401, and 403.402, Wis. Stats., and Rule DFI-Bkg 74.14(11). As in the use of ACH transactions, it is the
Division’s position that notification does not equate authorization and that the posting of a sign at the
merchant’s place of business does not satisfy the requirement of obtaining a customer’s authorization.

If you have questions regarding this matter, you may contact Examiner Ray Hellmer at 608-267-3776, Examiner
Maggie Schmelzer at 608-261-2310, or me at 608-266-0447.

Sincerely,

Plale;Director
/Licensed Financial Services

IMP/p

Division of Banking
Mail: PO Box 7876 Madison, WI 53707-7876 Courier: 345 W. Washington Ave. 4™ Floor Madison, W1 53703
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
Branch 13

CYBRCOLLECT, INC.,

Plaintiff, :
‘ MOTION TO DISMISS
V. Case No. 03-Cv-572

WISCONSIN DEPARTMENT OF
FINANCIAL INSTITUTIONS,

COPY

Defendant.

TRANSCRIPT OF PROCEEDINGS held in the
above-entitled matter before the HONORARLE MICHAEL N.
NOWAKOWSKI, Circuit Judge, at the Dane County Courthouse,
in the City of Madison, Wisconsin, on the 2nd day of
June, 2003, commencing at 1:15 o'clock p.m.

PRESIDING: HONORABLE MICHAEL N. NOWAKOWSKI

Circuit Judge
APPEARANCES:
JOAN L. EADS and ELIZABETH E. PEVEHOUSE,
Foley & Lardner, Attorneys at Law,
150 East Gilman Street, P.0O. Box 1497,
Madison, Wisconsin, appeared on behalf of
the Plaintiff;
STEPHEN J. NICKS, Assistant Attorney General,
WI Department of Justice, 17 West Main Street,
P.O. Box 7857, Madison, Wisconsin, appeared

on behalf of the Defendant.

ALSO PRESENT:
‘GARY DOHERTY, President, CybrCollect, Inc.

1

Laura Stuessy, RMR, CRR
Official Court Reporter
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I quote, "TO THE COLLECTION AGENCY ADDRESSED." No
argument or statement has been included in DFI's
brief that its letter was not sent generally to
collection agencies or that the position expressed in
the letter was not generally applicable to all
licensed collection agencies .or that it would not be
applicable to any new company that sought a license.

I would conclude that the letter, therefore, has
general application. And for all of those reasons, I
would conclude that this letter does constitute a
rule that the Department would be required to
promulgate through the rule;making procedures of
Chapter 227 before it can have any further effect.

And thus, I conclude that the plaintiff has
stated a legally sufficient cause of action in claim
number one that the letter is a rule and is invalid
because not properly promulgated.

I would agree with Mr. Nicks that because of
that conclusion it would be unnecessary for me to
address the allegations made within claim number two
because they do premise themselves on the assertion
that the rule is invalid for additional reasons. But
I do think that given the briefing that was done by
the plaintiff with regard to this, a couple of
observétions would be in order.

15

Laura Stuessy, RMR, CRR
Official Court Reporter
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The Department of Financial Institutions, and in
particular the Division of Banking, under section
218.04 (7) has the authority to make rules for the
administration and enforcement of this section, and
it is enﬁitled to issue general or special orders to
protect the public from oppressive or deceptive
practices of licensees. Were the Department to issue
and properly promulgate the position taken in the
October 12th, 2001 letter as a rule} I would conclude
that there would be no legal impediment to its doing so.

Plaintiff makes a variety of assertions about
why a rﬁle that encompassed the content of the letter
would be invalid, and I simply do not find them to be
persuasive.

First off, insofar as the contention that
somehow Regulation E within the federal system
provides a "safe harbor", well, perhaps it provides a
safe harbor with respect to any requirements that are
imposed by federal law, but there is no indication
that Regulation E preempts state law or that the DFI
would be bound by the limitations found in Regulation E.

The next legal challenge that appears to have
been made is that somehow the requirements of section
404.401(1) cannot be relied upon as the basis for a
rule by the DFI. And I won't get into all of the

16

Laura Stuessy, RMR, CRR
Official Court Reporter
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arguments that are made, but if the DFI, in defining
an oppressive or deceptive practice, wants to in
ef@ect make applicable to collection agencies the
kind of rule that is clearly applicable under this
statute to a bank, I see nothing that would prevent
it from doing so.

Likewise, to the extent that the DFi in
promulgating a rule, and presumably it would be a
part of the Administrative Code DFI-Bkg 74.14 and
would either be part of subsection 11 or a separately
stated rule altogether, there's nothing that would
interfere with the adoption of such a rule because it
appears to clearly be the kind of thing that would be
addressing what the agency determined, if it did so
determine, and apparently this letter suggests it was
an oppressive or deceptive practice.

Next the plaintiff makes argument under section
403.414(7), which is the statute which authorizes a
person to whom a check has been issued that was not
honored upon presentment to collect the reasonable
costs and expenses in connection with the collection
of the bad check.

Well, were the DFI to adopt a rule similar to
the position it took in the October 12th letter, it
would be doing nothing that was inconsistent with

17

“Laura Stuessy, RMR, CRR
Official Court Reporter
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this provision. What this provision provides is that
someone, a merchant, who wishes to collect from a
person who has given it a bad check is entitled to go
to court, and the person who gave them the bad check
within such a court proceeding would be liable for
all reasonable costs and expenses.

What the DFI is doing is saying that, if it were
to adopt such a rule, is simply that unless the
person who issues the check has authorized in a
particular way a direct debit from their checking
account, that such a debit from the account cannot be
made and is simply saying you can't go and obtain
this directly without going to court or collecting it
through some other means where proper authorization
was obtained, but it clearly would not be inconsistent
with the provisions of that statute.

Finally as to 402.204 where the statute speaks
about a contract for sale of goods may be made in any
manner sufficient to show agreement, again such a
rule, were it to be adopted, would not be inconsistent
with the provisions of that statute. That statute,
of course, by its very terms applies only to contracts
for sale of goods. The kind of checks that are
presumably submitted to the plaintiff for collection
include checks that are not used for the payment of

18

Laura Stuessy, RMR, CRR
Official Court Reporter
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goods. They may very well be the payment for
services. They may be a payment -- they may be a
check that was simply presented for cash, and a
merchant agreed to cash somebody's check. Under all
of those circumstances, that statute would not even
be applicable.

I think those are the primary bases, and those
will be the only observations that I would offer
about that claim number two.

Now, we are in a somewhat difficult procedurai
status. All that I have done today is to fail to
dismiss a Complaint. ©No request for summary judgment
seeking a declaration consistent with the conclusions
I've made here today has been filed.

MS. EADS: Would the Court entertain such a
motion orally?

THE COURT: Well, let me ask Mr. Nicks
whether he thinks that while I obviously have reached
a conclusion different than he has asked me to, is
there something more in the way of evidence that
could be offered that would suggest that there's a
reason to have this case go forward to --

MR. NICKS: I would like the opportunity to
talk to my client, your Honor. And then what I would
do is promise the plaintiff's counsel that in two

19

Laura Stuessy, RMR, CRR
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G g m——

May 26, 2004

Senator Ronald Brown
Room 104 South

State Capitol

PO Box 7882

Madison, WI 53707-7882

RE:  Cellular One Billing and Payment Issues
Dear Senator Brown,

I have attached a copy of a recent “Important Customer Notice” issued to me by Cellular
One. In a nutshell, Cellular One is advising me that unless I agree to allow them to access
my checking account electronically at their discretion, the company may revoke my check-
paying ability with them. After calling Cellular One to ask about this new procedure, the
customer representative told me that I can still use checks to pay my account, but if a NSF
situation arises, they can cancel my check writing ability to pay my account...and access my
checking account electronically. Incidentally, I have never had an NSF situation arise with
Cellular One, and I have controls in place to make sure that a NSF will never occur on any
of my accounts.

I strongly object to this type of arbitrary action on the part of a company here in the United
States. I do not allow anyone to access my checking account for electronic payments. My
concern with Cellular One is that if I have a billing dispute with this company, can they then
take my money regardless if I agree or not since they basically have a right to access my
checking account electronically?

With all of the identity theft occurring in this country right now, this is just
another example of how various entities can bypass consumer’s rights and gain
access to personal information.

1 believe this something our legislators should address as a privacy issue with this company
and any others engaged in this type of business practice. I would appreciate your feedback
regarding any legislation in progress regarding this or similar issues. I would be happy to.
provide any additional information or testimonial that would be useful to your efforts in
controlling company/s access to consumer’s personal information. I travel extensively and
understand that our legislators are addressing security issues throughout the country, but I
am greatly concerned with my right to privacy.

Sincerely, / /;,

—

Attachment: Copy of Cellular One Customer Notice



Account Name:
Account Number:
Billing Date: ar 2b 2

For questions, call *811 or 1-800-423-5514 ) Pagé 4 of 18

Long Distance charges. (Example: Billable charges $50 x

0.220% = $0.11). |
EEKEXREXEXEEXEE R E XXX XX XXX E XXX XA XL XA E XX EFEFE XXX AR E XX XXEEREN

To secure your rights do not enclose correspondence with
your péyment. Please include account and cellular number
on correspondence. All correspondence should be sent to
the following address:

Cellular -One Customer Service

PO Box 16110

Duluth, MN - 55816-0110

To better serve you, you may contact Cellular One 24 hours
a day, 7 days a week and be guaranteed a response wzthzn 48
hours at the following e-mail address:

~MNCustCareaddobson.net
BN R RN RN A A KA E XX AR A R RN R KRR AR NN AR R RN X RERRR RN

Important Customer Notice:

In an effort to help maintainlour low service rates,
Cellular One added a new returned-check policy. When
paving by check, vou are authorizing Cellular One or its
Agent to electronically collect the face value of your
check, plus any returned check fees (as allowed by state
law), should the check be returned for any reason.

You may revoke authorization for electronic collection of
the‘returnedlcheck fee at anytime by providing written

nat_ic'e t}o: | £ Cc:ur\.éd; Qo shll e Cles—

o Q&K: d%ﬁﬂiq15~

(zyé;%ka wl JesStca -
D ety - va Owlith G Qur W\ﬁ

Please 1nclude your Cellular One account information with
any written correspondence. Revocation of this
authorization may result in the loss of your check writing
privileges on your client account and will not stop
Cellular One from collecting the returned check fee via
bank draft or traditional collection methods. '
ERXEEEEEEEEX XL XXX XXX XL EX XX XXX EXEXEX X R XXX XXX XX EXEEX XX XXX X

PRIDE Scholarship applications are now available at

'www,dobson}net <http://www.dobson.net>.

2V oy
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MORANDUM

TO: The Members of Senate Committee on Agriculture, Financial Institutions and Insurance

FROM: Oliver Ireland
Morrison & Foerster LLP

DATE: July 24,2004

RE: Reauthorization for ACH Transactions

I understand that the State of Wisconsin Department of Financial Institutions is
considering adopting DFI—Bkg 74.14(16) (“Proposed Rule”). The Proposed Rule would
provide that it is an oppressive and deceptive practice to collect a returned check fee through the
use of an Automated Clearing House Network transaction without proper authorization from the
customer. The Proposed Rule would go on to provide that proper authorization shall comply
with National Automated Clearing House Association Rules and guidelines addressing such
transactions. The analysis of the Proposed Rule prepared by the Department of Financial
Institutions, Division of Banking, notes that the Proposed Rule codifies an existing practice. I
understand that it has been asserted that the NACHA Rules do not bind merchants or their agents
who initiate electronic debits from consumer accounts.

As explained more fully below, under the NACHA Rules, an ACH debit entry that is
initiated to collect a returned check fee requires written authorization. Although the NACHA
Rules do not apply automatically to a merchant or an agent of a merchant who initiates an
electronic debit to the account of a consumer, the NACHA Rules do apply automatically to the
bank, or “ODFI,! whose customer initiates the electronic debit. Failure of the ODFI to require
its customer to be bound by the NACHA Rules is a violation of the NACHA Rules. Even if the
NACHA Rules do not apply to a merchant or its agent, an ODFI would be liable for the amount
an entry that is not authorized under the NACHA Rules. If the ODFI was not able to charge the

' entry back to its customer, the ODFI would be required to absorb the loss.

Entities Subject to the NACHA Rules

The NACHA Rules apply to all entries transmitted through an ACH Operator. Each
Participating DFI agrees to comply with the NACHA Rules. Under subsection 2.1.1 of the
NACHA Rules, it is a prerequisite to the origination of an ACH entry that the Originator has
agreed to be bound by the NACHA Rules. Under subsection 2.2.1.3 of the NACHA Rules, an

! Capitalized terms used in this memorandum that are not defined in this memorandum are used as defined in the
NACHA Rules.

2 The provisions of the Electronic Fund Transfer Act (“EFTA”) (15 U.S.C. §§ 1693-1693r) and Regulation E (12
C.F.R. pt. 205.), which was adopted by the Board of Governors of the Federal Reserve System to implement the
EFTA would not shield the ODFI from this potential liability.
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ODFI warrants that the prerequisites to origination, including that the Originator has agreed to be
bound by the NACHA Rules, have been satisfied.

Authorization Requirements under the NACHA Rules

The requirements for the authorization of ACH debit entries are generally stated in
subsection 2.1.2 of the NACHA Rules. That subsection provides that before an Originator may
initiate a debit entry to a Receiver, or to a Receiver’s account at an RDFI, the Receiver must
have authorized the Originator to initiate the entry to the Receiver’s account. Subsection 2.1.2
states that:

In the case of debit entries to a consumer Account, the authorization must be in writing
and signed or similarly authenticated by the consumer. . . . The authorization process
must evidence both the consumer’s identity and his assent to the authorization. . .. The
authorization must be readily identifiable as an authorization [and] must clearly and
conspicuously state its terms . . . . '

Under subsection 2.2.1.1 of the NACHA Rules, by sending an entry, such as a debit entry to
collect a returned check fee, an ODFI warrants to each RDFI, ACH Operator, and Association
that the entry is in accordance with proper authorization.

Risks to the ODFI from Unauthorized Debit Entries

Under subsection 2.2.3 of the NACHA Rules, each ODFI breaching these warranties
shall indemnify each RDFI, ACH Operator and the Association from and against any and all
claim, demand, loss liability, or expense, including attorneys’ fees and costs, that result directly
or indirectly from the breach of warranty or the debiting or crediting of the entry to the
Receiver’s account. As noted above, an ODFI would breach this warranty by transmitting an
ACH debit entry that was not authorized in accordance with the NACHA Rules.

In addition to liability for breach of warranty, under the NACHA Rules an ODFI would
be required to accept the charge back of an unauthorized transaction. Under subsection 7.6.1 of
the NACHA Rules, if a consumer whose account has been debited due to a debit entry sends or
delivers to his or her bank, known as the RDFI under the NACHA Rules, a written statement
under penalty of perjury that the debit entry was not authorized by the consumer within 15 days
after receiving a bank statement showing the entry, the RDFI must promptly credit the amount of
the entry to the consumer’s account. A debit entry that was not authorized in accordance with
subsection 2.1.2 of the NACHA Rules would not be authorized within the meaning of subsection
7.7.6.1 of the NACHA Rules.

Once an RDFI has recredited a consumer’s account based on a written statement from the
consumer, the RDFI would be able to obtain a recredit of the amount of the debit entry from the
ODFI under the return and adjustment procedures in Article Five and section 7.7 of the NACHA

3gubsection 2.1.2 of the NACHA Rules goes on to specify how authorization may be obtained electronically under
the Electronic Signatures in Global and National Commerce Act. (15 U.S.C. §§ 7001-7006, 7021, 7031.)
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Rules. Further, failure of the Originator to obtain proper authorizations also may result in the
ODFI being subject to fines under Appendix Eleven of the NACHA Rules.

In light of this potential liability, for their own protection, all ODFI’s should require their
customers to agree to be bound by the NACHA Rules. Where a merchant customer is bound by
the NACHA Rules, the customer would be required to obtain written authorizations for returned
check fees as required by the NACHA Rules, and the Proposed Rule would be codifying that
practice. To the extent that an ODFI does business with customers that are not bound by the
NACHA Rules, the ODFI would be exposing itself to liability that could be significant.

KA RO
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Imagine yourself to be a consumer, who honestly believes they have
$100 in their account to draw a check against, and issues a $50 check
to a merchant for a new pair of shoes. Unbeknownst to the consumer,
their cellular phone company has debited their account for their $55
monthly cellular bill not once as expected, but twice, drawing their
account down to a $45 balance. When their $50 check for shoes hits
this account, it bounces. The consumer's bank now charges them an
overdraft fee of $25, pushing the balance to $20. The next check the
consumer writes is for dinner, only $30, but it too is presented against a
now overdrawn account, and their bank assesses another $25 fee,
driving the balance to a minus $5. It's now to the point where even the
check they wrote the babysitter won’t clear the account. To this
consumer, it appears that no matter how much money they deposit to
try to clear the matter up, they can never get ahead. And let’s not forget
that this was all the result of something not this consumer’s fault.
Someone without authority taking money from their account started it
all.



OPPOSITION

TO CLEARINGHOUSE RULE 04-041

CORPORATION CONTACT PERSON/PH. # COMMENTS
FRANCOIS a.u:.. o, INC SHELLY SEVERSON 608-424-3375 Strongly opposes Rule: "Cannot afford the time to get authorizations, and this would affect customer relations.”
Belleville, Wi
mx><<_..m< OlL CO., INC BETTY FRAWLEY 262-473-8605 Strongly opposes Rule: "l sent letters on CybrColiect's behalf in 2001, and | will do it again.”
Whitewater, Wi
HEARTLAND COUNTRY CO-OP PEGGY FORTUN 608-634-3184 Strongly opposes Rule: "We already have control over who we want to collect the fees from.” "The checkwriters are
Westby, Wi already protected.” "l don't know what we'd do without CybrCollect!”
HANSENS IGA ROBERTA BOYEA mom.&mm.ncao Strongly opposes Rule: "Don’t have time to get signatures on every check.”
Bangor, Wi
BATTERIES PLUS WAYNE NELSON 262-912-3138 Strongly opposes Rule:. "Would not be practical to get signatures.”
Hartland, Wi
ARNOLD'S MM_MM_O%W TOWING MIKE ARNOLD 808-269-4241 Strongly opposes Rule: "Who keeps doing this?" "Are we supposed to stop taking checks?"”
mcmzm._.>.“.ucm_hgwm_u<m_m§>m_‘nm._. BRUCE SHONG mom.uqm-mwm,m Strongly opposes Rule: "Meeting with Wis. Grocers' Association on 7/14. Will bring this up at meeting in Madison.”
COUNTRY KITCHEN EARL ZUMACH 608-784-0660 Strongly opposes Rule: "This is not good for anyone involved.”
L.a Crosse, WI
DICK'S SUPERMARKETS TOM HINMAN 608-348-2343 Strongly opposes Rule: "I REFUSE to get authorizations on each check! | won't do it. This will be the end of electronic
Platteville, Wi, . chack collections in Wisconsin.”
DOLLAR U_m.OOCZ._., INC DAVID STOCK 715-392-2580 Strongly opposes Rule: "This would not be good. CybrCollect works well for us the way it is.”
Superior, Wi
Umzw_w\mwmgﬁdxm._. KELLY MANTZKE 608-269-2727 Strongly opposes Rule: "l would have to stop taking checks!” "Demand letters, in my experience, get nothing collected!”
vmo.xm;.._.ﬂ%mﬂum,vﬂ_mmrn Sams)| CHRIS POKELA 608-374-3078 Strongly opposes Rule: "You bet I'll make contact with the legislators!”

McCATHIE, INC (BP-LaCrosse)

CHAD McCATHIE 608-787-0714

La Crosse, WI

Strongly opposes Rule: "Not practical to get signatures on each check."

Strongly opposes Rule: "Who can | contact to help CybrCollect's case?"

FLAWLESS ENTERPRISES TIM BODIS 715-234-2841
Rice Lake, W!
U_>2_02ﬂ LANES DAN BUCHOLTZ 608-362-9166 Strongly opposes Rule
Beloit, Wi
ANLON DO.C_..PO :uo,“ﬂ:, Discount)| MELISSA SHERRY 608-637-6633 Strongly opposes Rule;: "Why does this keep happening? Things work so well the way they are...”
iroqua,
PADFIELD, INC (Fantastic Sams) | GARY PADFIELD 715-832-0873 Strongly opposes Rule: "Getting authorizations would not be practical. The current system is beneficial to our customers
Altoona, WI asitis.”
ASHMORE OPTICAL JIMMIE ANN GATES 608-784-1150 Strongly opposes'Rule: "How S,:ns would check collection cost if this goes through?”
La Crosse, WI
HEGENBARTH FOOD GROUP | BARB HEGENBARTH 608-582-4994 | Strongly opposes Rule: "! have already contacted Dale Schultz & Ron Brown and am testifying on CybrCollect's and our
Galesville, Wi behalf on July 26. If this Rule passes, it will cost everyone - and will only be beneficial to the check-writer that never
intended to pay.”

Every person on this list expressed strong intentions of contacting state legislators with opposition to Clearing House Rule 04-041.




OPPOSITION TO CLEARINGHOUSE RULE 04-041

LIONS QUICK MARTS

HEIDI NEWLAND 608-754-1159

Janesville, Wi

Strongly opposes Rule: "l already emailed a legislator expressing my opposition.”

LAKE SUPERIOR CLEANERS

VICKY SCHOLD 715-394-8626

Superior, Wi

Strongly opposes Rule: "This is going to effect everyone.”

MIDWEST HOTEL & CONF. CTR.

MARTA BERGSTROM 608-756-3100

Fond du Lac, Wi

Strongly opposes Rule: "My accountant is contacting legislators.”

NEW HORIZONS SUPPLY CO-OP

SHARI CHRIST 608-822-3217

Fennimore, Wi

Strongly opposes Rule: "Getting authorizations on every check would be very time-consuming.”

Q-MART JODIE McLEOD 920-209-3000 Strongly opposes Rule: “We're bringing more stores aboard with CybrCollect. We are very happy with the services as
Oshkosh, Menasha, Neenah, etc. they exist now. Our accountant will contact legislators in opposition.”
QUILLINS, INC. CONNIE SEMANN 608-785-1424 Strongly opposes Rule: "Intends to email a committee chairman expressing our opposition.”
La Crosse, Wi
O' CONNOR OIL CORP. JOHN VENTURINI 920-921-8020 | Strongly opposes Rule: "I definitely will make contact with legislators. The effects of this Rule would not be practical for
Fond du Lac, Wi our business.”
UNITED AUTO SUPPLY RICHARD BEIRNE 608-782-6262 Strongly opposes Rule: "l have already contacted several representatives both by email and phone expressing my

La Crosse, WI

displeasure of this proposed Rule. | wish | could attend the hearing to voice my opposition.”

Every person on this list expressed strong intentions of contacting state legislators with opposition to Clearing House Rule 04-041.




Schlei, Mark

From: Mary Schnell jmschnell@wacha.org]

Sent: Thursday, May 27, 2004 9:28 AM

To: jean.plale@dfi.state wius

Subject: FW. State of Wisconsin NAGHA's comments
m====0Original Message====-~

From: Jane Larimer mailto:jlarimerBnacha.ory)
Sent: Wecdneszday, May 26, 2004 3:26 PM

To: Mary Schnell; Fred Laing, II

Subject: State of Wisconsin

Mary,

Barlier this aftsrncon I sent ycu a memorandum from NACHA's cutside
counsel .

Oliver Ireland of Morrison & Foerszer. MNACHA rad regquested NMr.. Irelari
to ‘

analyze the interrelationship between the NACHE Operating Rules, the
EFTA

and Regulation E.

Az CGeneral Counsel of NACHEA, I fully support ard concur with Mr.
Irsland's

- ¢conclusiens - in short, that participants ¢f the ACE Network must compl s
with not only relevant laws and regulatiens, but with the relevant
payments

system rules as well (in this case the NACHA Operating Rules).
I hepe you find thkis meme helpful.

Sincerely,

Jane Larimer

General Counse.
NACHA .

N




The Premier Payments Resource P

May 26, 2004

Jean Plale

Wisconsin Dept. of Financial Institutions
P.O. Box 7876

Madison, W1 53707

Dear Jane,

 This letter is in support of the bill being considered by the Wisconsin State Le fislature
that would reference the ACH Rules when dealing with the collection of NSF non-
sufficient funds) service fees on checks re-presented electronically. The ACH Rules
allow a check that has been returned NSF or for uncollected funds to be collec .ed
electronically, but any fee collected for this service must be separately authori ied. This
position is explained in detail by the attached memo from Morrison & Foerste , LLP.

Support for the bill is coming not only from WACHA (Wisconsin ACH Association) but
also from UMACHA (Upper Midwest ACH Association), which supports fins ncial
institutions in the north and northwest portions of the state. Both organizations have dealt

‘with firms that have collected fees inappropriately and feel that the bill being « onsidered
will do a great deal to discourage this practice and provide more consumer prc tection and
less consumer confusion. In the letter from Morrison & Foerster it states that ‘while a
consumer cannot waive his or her rights under the EFTA, the EFTA expressly provides
that it does not prohibit an agreement which grants to a consumer a more exte: sive right
or remedy or greater protection than contained in the EFTA.

If there is any other assistance we can render please don’t hesitate to call, writ :, or e-mail -
either of us. We would also like to thank you for the opportunity to comment.

Sincerely,
Mary Schnell AAP | Fred Laing, I AAP CCM
President President

WACHA UMACHA
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MEMORANDUM

TO: Jane Larimer
NACHA

FROM: Otliver Ireland
Morrison & Foerster LLP

DATE: May 26, 2004

RE: Authorizations for ACH Transactions

You have asked for a review of the requirements for the authorization of it dividuai ACH
debit transactions under the Electronic Fund Transfer Act (“EFTA™), the Board o’ Governors of
the Federal Reserve System’s (“Board™) Regulation E? and under the rules of the | Jational
Automated Clearing House Association (NACHA Rules”). Iunderstand that this inquiry arises
out ofpracnoes relating to debit entries that are ongmated to collect fees that merc hants or others
impose in addition to initlating represented check entries. NACHA Rules apply t both RCK, or
represented oheck, entries and to debit entries to collect fees associated with the r¢ turn of the
original check.® Regulation E does not apply to RCK entries, but it does apply to :ntries to
collect fees for returned checks. Accordingly, entries to collect fees for retumed ¢ hecks must
meet the requirements of both Regulation E and the NACHA Rules.

The EFTA is a Federal statute adopted by Congress to ‘provide a basic fra nework
establishing the rights, liabilities, and responsibilities of partloxpants in electronic und transfer
systems. The primary objective of [the EFTA] is the provision of individual cons tmer nghts
Regulation E, and the related Official Staff Commentary on Regulation E (“Comr lentary™),’
were adopted by the Board to implement the EFTA and to explain the implement: tion of the
EFTA. In contrast the NACHA Rules form an agreement between the various participants in the
ACH system, including ODFIs, RDFls and ACH Operators. While a consumer c: nnot waive his
or her rights under the EFTA, the EFTA expressly provides that it does not prohit it an
agreement which grants to & mnsumer a more extensive right or remedy or greate ' protection
than contained in the EFTA.S

In describing the scope of Regulation E, the Commentary expressly states hat:

L15US.C. §§ 1693-1693r.
: 212CFR pt. 205.
! Capitalized terms used in this memorandum that are not defined in this memorandum are used as defined in the
NACHA Rules.
¢ Sy §.C. § 1693,
12 C.ER. pt. 205, Supp. L.
15 US.C. § 16931
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“The electronic representment of a returned check is not covered by Regul ition E
because the transaction originated by check. Regulation E does apply, hov ever, to any
fee authorized by the consumer to be debited electronically froim the consu mer’s account
because the check was returned for insufficient funds. Authorization occu s where the
consumer has received notice that a fee imposed for returned checks will b : debited
electronically from the consumer’s account.”

As Regulation E applies to electronic funds transfers, including ACH entries to co lect fees for
returned checks, the anthorization of these transactions is subject to any requireme ats imposed
by Regulation E. Regulation E requires written authorization for preauthorized tr: nsfers.® A
preauthorized transfer is defined as “an electronic fund transfer authorized in adva ace to recur at
substantially regular intervals.”® However, the authorization requirements for pre: uthorized
transfers witl have little or no application to transfers to collects fees for returned « hecks. Aside
from the requirements for preauthorized transfers, Regulation E does not contain < xpress
requirements for determining what constitutes appropriate authorization for indivi lnal transfers.
Indeed, in explaining changes to the Commentary relating to the application of Re gulation E 1o
RCK entries in 2001, the Board stated: “While the Board did not propose to amer d the
regulation at this time to require compliance by merchants or other payees with th : Regulation E
authorization requirement, the Board fully expects them to obtain a consumer’s ax thorization to
initiate an EFT from, the consumer’s account.”? Accordingly, under Regulation f and the
Commentary, the process of obtaining an authorization for a single transfer to coll :ct a fee for a
returned check is left up to the consumner and the merchant or ather payee. For ACH
transactions, the NACHA Rules provide the terms of that agreement.

The NACHA Rules apply to all entries transmitted through an ACH Oper tor. Each
Participating DFI agrees to comply with the NACHA Rules and, under section 1.2 of the
NACHA Rules, warrants that it is legally able to comply with all applicable requit ements of the
NACHA Rules. Under subsection 2.1.1 of the NACHA Rules, it is a prerequisite o the
origination on ACH entry that the Originator has agreed to be bound by the NACIIA Rules.

The requirements for the authorization of ACH debit entries are generally itated in
subsection 2.1.2 of the NACHA Rules. That subsection provides that before an O dginator may
initiate a debit entry to a receiver, or to a Receiver’s account at an RDFI, the Rece ver must have
authorized the Originator to initiate the entry to the Receiver’s account Subsectic n 2.1.2 states

Y

tnat:

7 Commentary, paregraph 3(c)(1)-1.

*12 CFR. § 205.10(b).

Y12 C.FR. § 205.2(k),

1 66 Fed, Reg. 15,189-90 (Mar. 16, 2001).
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In the case of debit entries to a consumer Account, the authorization must e in writing
and signed or similarly authenticated by the consumer. . .. The suthorizat on process
must evidence both the consumer’s identity and his assent to the authorization. . .. The
authorization must be readily identifiable as an authorization, must clearly and
conspicuously state its terms, and, for [most consumer ACH entries], the a ithorization
must provide that the Receiver may revoke the authorization only by notif: ing the
Originator in the manner specified in the authorization.

Subsection 2.1.2 of the NACHA Rules goes on to specify how authorization may "ie obtained
elecironically under the Electronic Signatures in Global and National Commerce ct!! The
requirements of the NACHA rules for authorizations for ACH entries are in additi m to the
requirements of the EFTA. and Regulation E.

Failure to adhere to the NACHA requirements has consequences over and ibove the
consequences for origination of an unauthorized transaction under the EFTA and 1te gulation E
Under subsection 2.2.1.1 of the NACHA Rules, each ODFT sending an entry warr mts to each
RDFI, ACH Operator, and Association that each entry transmitted by the ODFI w0 an ACH
Operator is in accordance with proper authorization provided by the Originator an the Receiver.
Under subsection 2.2.3 of the NACHA Rules, the liability for breach of this warra ity includes
Liability for any loss, liability or expense including attorney’s fees, and costs that 1 ssult directly
or indirectly from the breach of warranty or the debiting or crediting of the enfry T the
Receiver's account. Failure of the Originator to obtain proper authorizations also mnay result in
the ODFI being subject to fines under Appendix Eleven of the NACHA Rules.

1115U.8.C. §§ 7001-7006, 7021, 7031,



Message Page 1 of 1
Klein, Jonathan

From: OBrien, John
Sent: Monday, July 12, 2004 5:48 AM

To: Klein, Jonathan

Subject: FW: Objection to Clearing House Rule 04-041
JK ‘ "

File with rule

From: Melissa Sherry [mailto:dollar@mwt.net]

Sent: Friday, July 09, 2004 5:45 PM

To: Casper, Tim - Office of Governor Jim Doyle; Sen.Schultz; Sen.Brown; Sen.Hansen; Sen.Kendzie@legis.state.wi.us; Sen.Lassa;
Rep.Montgomery; Rep.Fitzgerald; Rep.Freese; Rep.Kreibich; Rep.Wieckert; Rep.Townsend; Rep.Kerkman; Rep.Towns;
Rep.Nischke; Rep.Richards; Rep.Sherman; Rep.WilliamsA; Rep.Schilling@legis.state.wi.us; Rep.Zepnick; Rep.Taylor;
Rep.Molepske

Subject: Objection to Clearing House Rule 04-041

To whom it may concern:

I'm expressing my objection to Clearing House Rule 04-041.

Current law permits merchants to collect the face value of a dishonored check, along with reasonable "returned check fee" provided the
merchant gives the customer notice of this practice at the point of purchase. We as merchants should not be required to obtain a further
agreement to this process as the transaction becomes authorized from the moment the check is provided and accepted in exchange for goods
and services. It's a crime to present for anyone to present a check in this manner that they know there are non-sufficient funds to provide
payment. Whether the actual paper document is processed or via electronic collection shouldn't be of issue. Consumers have 60 days to
reverse any unauthorized debits to their account which occurs through Automated Clearing House. This is supported by the federal law under
the Electronic Fund Transfer Act which provides the rights to consumers to address illegitimate and unauthorized withdrawals.

In the end the consumer who presents a bad check understands that théy were wrong and that their NSF check causes us as merchants to incur
unecessary expenses. Please don't penalize us for using this efficient, cost effective method of check recovery and take our concerns into
consideration when making your decision.

Thank you for your time and attention.

Sincerely,
Melissa A. Sherry
Dollar Discount #9337

07/15/2004



OBrien, John
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To: Dale Coenen
Subject: RE: Checking accounts

Dear Mr. Coenen, v

Thank you for taking the time to contact State Senator Dale Schultz.

Please respond with you postal mailing address. Upon receipt, Senator Schultz will reply

to your concern by formal correspondence.

John O'Brien, Committee Clerk

Senate Agriculture, Financial institutions and Insurance.
Senator Dale Schultz, Chair.
John.OBrienflegis.state.wi.us

(800) 978 8008 (Toll Free In State Only)

(608) 26 6-0703

————— Original Message--—--

From: Dale Coenen [mailto:dalec@chorus.net]

Sent: Wednesday, June 23, 2004 6:43 PM

To: governor@wisconsin.gov; Rep.Freese; Sen.Schultz;
info@dfi.state.wi.us

Subject: Checking accounts

I am greatly concerned that Wisconsin Banks allow direct access to my
checking account tc anyone that I pay by check. If I wanted these people to
be able to access my account I would pay by debit card.

Daily the papers carry a story about people that wipe out peoples
savings through crooked pusiness dealings; Investors that abscond with
peoples retirement moneys; Insurance agents that do not forward the
customers checks, Travel agents fhat sell tickets for cruises that are
never booked, etc. What is going to stop some person from wiping out all
their customers checking accounts and getting out of the country before the
checks start bouncing?

Also, as a matter of privacy, I do not want all these people meddling in
my banking affairs. By giving these companies the computer link to my bank
account they have seriously opened a whole in the firewall to all my ‘
personal information that the bank my have. And how do I know that the
business that is direct accessing my bank account has appropriate safeguards
against hackers? Who is responsible if the bank allows these people to take
more than what the check is written for? Who covers the cost of other
checks that may bounce because the account was wiped out?

T am also concerned about how many senior citizens and other people that
will get severely hurt financially and not have the understanding to stand
up for themselves when these things happen. 1 am sure the banking industry
has set this whole thing up to safeguard themselves, but who looks out for
the consumer?

American Family Insurance and VISA have poth started doing this without
my authorization.

T look forward to all our responses. Was this practice ever given a
public forum before it was introduced?



